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Anti-defection Law 
THE TOPIC of Anti-defection is highly important for Prelims and MAINS and 
Personality test. Student should specially focus upon Issues and PARAGRAPH 4 
controversy. 
 
The anti-defection law punishes individual Members of Parliament (MPs)/MLAs for 
leaving one party for another. Parliament added it to the Constitution as the Tenth 
Schedule in 1985. Its purpose was to bring stability to governments by discouraging 
legislators from changing parties. 

o The Tenth Schedule - popularly known as the Anti-Defection Act - 
was included in the Constitution via the 52nd Amendment Act, 1985. 
It sets the provisions for disqualification of elected members on the 
grounds of defection to another political party. 

o It was a response to the toppling of multiple state governments by party-
hopping MLAs after the general elections of 1967. 

However, it allows a group of MP/MLAs to join (i.e., merge with) another political 
party without inviting the penalty for defection. And it does not penalize political 
parties for encouraging or accepting defecting legislators. 

o As per the 1985 Act, a 'defection' by one-third of the elected members of 
a political party was considered a 'merger'. 

o But the 91st Constitutional Amendment Act, 2003, changed this 
and now at least two-thirds of the members of a party must be in Favour 
of a "merger" for it to have validity in the eyes of the law. 

The members disqualified under the law can stand for elections from any political 
party for a seat in the same House. The decision on questions as to disqualification 
on ground of defection are referred to the Chairman or the Speaker of such House, 
which is subject to ‘Judicial review’. However, the law does not provide a 
timeframe within which the presiding officer has to decide a defection case. 
 
Grounds of Disqualification? 

 If an elected member voluntarily gives up his membership of a political party. 
 If he votes or abstains from voting in such House contrary to any direction 

issued by his political party or anyone authorized to do so, without obtaining 
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prior permission. As a pre-condition for his disqualification, his abstention 
from voting should not be condoned by his party or the authorized person 
within 15 days of such incident. 

 If any independently elected member joins any political party. 
 If any nominated member joins any political party after the expiry of six 

months. 
Issues  
Undermining Representative & Parliamentary Democracy: 

o After enactment of the Anti-defection law, the MP or MLA has to follow 
the party’s direction blindly and has no freedom to vote in their 
judgment. 

o Due to Anti-Defection law, the chain of accountability has been 
broken by making legislators accountable primarily to the political party. 

Controversial Role of Speaker: 
o There is no clarity in the law about the timeframe for the action of the 

House Chairperson or Speaker in the anti-defection cases. Some cases 
take six months and some even three years. There are cases that are 
disposed off after the term is over. 

No Recognition of Split: 
o Due to the 91st amendment, the anti-defection law created an exception 

for anti-defection rulings. 
o However, the amendment does not recognize a ‘split’ in a legislature 

party and instead recognizes a ‘merger’. 
Subversion of Electoral Mandates: 

o Defection is the subversion of electoral mandates by legislators who get 
elected on the ticket of one party but then find it convenient to shift to 
another, due to the lure of ministerial berths or financial gains. 

Affects the Normal Functioning of Government: 
o The infamous “Aaya Ram, Gaya Ram” slogan was coined against the 

background of continuous defections by the legislators in the 1960s. 
o The defection leads to instability in the government and affects the 

administration. 
Promote Horse Trading: 
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o Defection also promotes horse-trading of legislators which clearly go 
against the mandate of a democratic setup. 

Allows only Wholesale Defection: 
o It allows wholesale defection, but retail defection is not 

allowed. Amendments are required to plug the loopholes. 
o He raised concern that if a politician is leaving a party, s/he may do so, 

but they should not be given a post in the new party. 
Paragraph 4 of the law: Paragraph 4 of the Anti - Defection Law creates an 
exception for mergers between political parties by introducing three crucial 
concepts: 
Original Party: The political party to which a member belongs (this can refer to the 
party generally, outside of the House). 
Legislature Party: Consisting of all elected members of a House for the time being 
belonging to one political party. 
Deemed Merger 
Paragraph 4 does not clarify whether the original political party refers to the party at 
the national level or the regional level, despite the fact that that is how the Election 
Commission of India recognises political parties. 
Paragraph 4 states that: A merger can take place only when an original party merges 
with another political party, and at least two thirds of the members of the legislature 
party have agreed to this merger. 
Paragraph 4 seems to be creating a “legal fiction” so as to indicate that a merger of 
two third members of a legislature party can be deemed to be a merger of political 
parties, even if there is no actual merger of the original political party with another 
party. 
 
What we can learn from the ongoing situation? 
As recent events have made clear, however, the Tenth Schedule is no longer an 
effective check on the phenomenon of defection, and an urgent reconsideration is 
required. There are a few reasons why this is so. 
1)  Loopholes are present in the law itself 

• The first is that the defecting MLAs have found a way around the restrictions 
in the Tenth Schedule. 
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• Instead of formally “crossing the floor” or voting against their party in a 
confidence motion, they resign from the party. 

• This brings down the party’s strength in the House, and the government is 
toppled. 

• A few months later, when by-elections are held, the same MLAs then stand for 
election on the ticket of the opposition party and are returned to the assembly. 

 



6 

Easy to PICK UPSC “PT” DNA 

  

2) Judiciary can ‘conditionally’ intervene 
• Unfortunately, in their recent judgments, the courts have failed to stop 

defection practices (although, arguably, the language of the Tenth Schedule 
does not leave much room to the judiciary). 

• No matter how well-drafted a constitutional provision is, ultimately, its 
implementation depends upon constitutional functionaries acting in good 
faith. 

• As BR Ambedkar pointed out soon after the framing of the Constitution, every 
constitutional text can be subverted if those charged with running the affairs of 
government are inclined to do so. 

3) Political commitment is under question 
• In recent times, it has become clear that the major constitutional actors 

involved in times of constitutional instability — i.e., the governors and the 
speakers — do not act in good faith. 

• In every constitutional crisis over the last few years, governors/speakers have 
acted like partisan representatives of the political party that appointed them, 
and have flouted constitutional conventions with impunity. 

• Instances include decisions regarding which party to call first to form the 
government in a hung house, to order — or refusing to order — floor tests to 
prove majorities. 

4) Horse-trading persists in Indian politics 
• More recently, the Rajasthan High Court effectively injuncted the Speaker of 

the Rajasthan Assembly from acting upon disqualification notices, despite 
clear SC precedent to the contrary. 

• It can be pointed out that horse-trading of legislators persists. 
• It has been widely reported that huge sums of money are offered to MLAs to 

desert their parties and bring down the government. 
5) Role of Legislators is being compromised 

• The anti-defection law has restrained legislators from effectively carrying out 
their functions. 

• In a parliamentary system, legislators are expected to exercise their 
independent judgement while determining their position on an issue. 
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• The choice of the member may be based on a combination of public interest, 
constituency interests, and party affiliations. 

• This fundamental freedom of choice could be undermined if the member is 
mandated to vote along the party line on every Bill or motion. 

 
6) Accountability of the government is compromised 

• The anti-defection law deters legislators from holding the government 
accountable for its actions. 
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• One of the key features of parliamentary democracy is that the government is 
accountable for its decisions. 

• However, the anti-defection law deters a legislator from his duty to hold the 
government accountable, by requiring him to follow the instruction of the 
party/coalition on almost every decision. 

7) Overall decision making is hindered 
• The anti-defection law leads to major decisions in the legislature being taken 

by a few party leaders and not by the larger body of legislators. 
• This implies that anyone who controls the party leadership can issue directions 

to all legislators. 
• Thus, voting in the House will be as per the wishes of a few party leaders/ 

coalition leader rather than the beliefs of all legislators or the need for urgency. 
• Consensus if often dictated against which democratization within political 

parties is sought. 
8) Clueless voters are the ultimate losers 

• The anti-defection law breaks the chain of accountability between elected 
representatives and the voter. 

• The legislator would have to justify his decision if he differs from such a view. 
• If he dissented from the party line, he would lose his seat and would be unable 

to work for the citizens’ interests on other issues. 
• This further reduces the accountability of elected representatives to citizens. 

Article 164(1B) 
• A member of the Legislative Assembly of a State or either House of the 

Legislature of a State having Legislative Council belonging to any political 
party who is disqualified for being a member of that House under paragraph 2 
of the Tenth Schedule shall also be disqualified to be appointed as a Minister 
under clause (1) for duration of the period commencing from the date of his 
disqualification till the date on which the term of his office as such member 
would expire or where he contests any election to the Legislative 
Assembly of a State or either House of the Legislature of a State 
having Legislative Council, as the case may be, before the expiry of 
such period, till the date on which he is declared elected, whichever is 
earlier. 
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Need for urgent attention to Article 164(1B) 

• This allows for the toppling of governments by inducements of various kinds. 
• The motivation is that a fresh election allows the disqualified member 

to be re-elected. 
• He then becomes a member of the assembly once again, as its term is not over 

and can also be appointed a minister. 
• Under Article 164(1B), such a defection has no real consequences. 

Different Suggestions related to the Anti-defection Law? 
 The Election Commission has suggested it should be the deciding authority in 

defection cases. 
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 Others have argued that the President and Governors should hear 
defection petitions. 

 The Supreme Court has suggested that Parliament should set up an 
independent tribunal headed by a retired judge of the higher judiciary to 
decide defection cases swiftly and impartially. 

 Some commentators have said the law has failed and recommended its 
removal. Former Vice President Hamid Ansari has suggested that it applies 
only to save governments in no-confidence motions. 

What Can be Done? 
 Rational use of the anti-defection law:  

o Several experts have suggested that the law should be valid only for those 
votes that determine the stability of the government. Example: passage 
of the annual budget or no-confidence motions. 

 Advice of Election Commission:  
o Various commissions including National Commission to review the 

working of the constitution (NCRWC) have recommended that rather 
than the Presiding Officer, the decision to disqualify a member should be 
made by the President (in case of MPs) or the Governor (in case of 
MLAs) on the advice of the Election Commission. 

 Independent authority to deal with disqualification:  
o Justice Verma in Hollohan judgment said that tenure of the Speaker is 

dependent on the continuous support of the majority in the House and 
therefore, he does not satisfy the requirement of such independent 
adjudicatory authority. 

o Also, his choice as the sole arbiter in the matter violates an essential 
attribute of the basic feature. 

o Thus, the need for an independent authority to deal with the cases of 
defection. 

 Promoting the principle of intra-party democracy:  
o 170th Law Commission report underscored the importance of intra-party 

democracy by arguing that a political party cannot be a dictatorship 
internally and democratic in its functioning outside. 
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o Thus, the parties should listen to the opinions of the members and have 
discussions on the same. This would give the freedom of speech and 
expression to its members and promote inner-party democracy. 

 Analysis by Supreme Court: 
o An academic revisiting of the Tenth Schedule by the Supreme Court, so 

as to guide future use of the anti - defection law, is timely and should 
happen soon. 

Way forward 
• Ensure impartiality of Speaker: Speakers, when elected must resign 

from the party to which they belong. 
• At the end of their term, there should be a cooling-off period before they 

can become members of any political party. 
• Omit Paragraph 4 through Amendment: Paragraph 4 of the Tenth 

Schedule should be omitted by moving a constitutional amendment. 
• Make disqualification for 5 years: All those disqualified under paragraph 

2 of the Tenth Schedule should neither be entitled to contest elections 
nor hold public office for five years from the date of their 
disqualification. 

• Article 164(1B) should be omitted by moving a constitutional amendment. 
• Set time limit to decide petition for disqualification: All petitions for 

disqualification of members under paragraph 2 of the Tenth Schedule should 
be decided, by adopting a summary procedure, within a period of 
three months. 

 
 

THE HINDU ARTICLE SUMMERY 
TH-Has the anti-defection law failed in India? 
What do developments in Maharashtra, and earlier in other States, say about its 
efficacy? 

• The story so far: Maharashtra is in the throes of a constitutional 
crisis. Many ruling Shiv Sena legislators who seem to have revolted against 
the leadership of Chief Minister Uddhav Thackeray are now holed up in a hotel 
in distant Guwahati to keep out of the reach of party leaders.  
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• Their travel to Guwahati, via Surat, seems to have been facilitated by the BJP, 
the ruling party in Gujarat and Assam. All indications are that there is a 
planned mass defection underway so that an alternative regime that includes 
the BJP is formed in the State. 

 
Isn’t there a law against such defection? 

• The Tenth Schedule of the Constitution, commonly known as the 
anti-defection law, was introduced in 1985 with a view to curb the 
tendency among legislators to switch loyalties from one party to another and 
facilitate the toppling of regimes and formation of new ones.  

• It provides for the Presiding Officer of the legislature to disqualify any 
defector on a petition by another member.  

• The law contemplates two kinds of defection:  
• by a member voluntarily giving up membership of the party on 

whose symbol he got elected  
• by a member violating a direction (whip) issued by his party to vote 

in a particular way or to abstain from voting. 
• While voting contrary to the party’s whip is quite a straightforward instance of 

defection, the other mode of defection has proved to be a source of dispute and 
litigation.  

• A member ‘voluntarily giving up membership’ does not refer to a simple 
resignation letter and formally joining another party.  

• It is often an inference drawn by the party that loses a member to another 
based on the legislator’s conduct. The Supreme Court has also ruled that 
‘voluntarily giving up membership’ can be inferred from the 
conduct of a person. 

 
How do the MLAs plan to avoid disqualification? 

• The Shiv Sena has 55 members in the Maharashtra Assembly. Eknath Shinde, 
who leads the rebel group, claims that he has 40 MLAs with him, but the figure 
may include Independents.  
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• The group may claim to be the ‘real Shiv Sena’ and seek to ‘expel’ the current 
leadership. As a legal defence, they may invoke Paragraph 4 of the 
Tenth Schedule, under which disqualification on account of 
defection will not apply in case of a merger of one party with 
another. However, there is a rider.  

• There is a deemed merger only if two-thirds of the party’s total 
strength agrees to the merger.  

• In Maharashtra, the rebel group will need to have 37 MLAs to make the claim 
that they constitute two-thirds of the legislature party.  

• However, it remains to be seen if the Deputy Speaker (the Speaker’s office is 
vacant), initially, and then the law courts will recognise such a ‘merger’. 
Disqualification proceedings have already been initiated against some of them. 

• Originally, the 10th Schedule had spoken of a ‘split’ in a legislature party as 
an exception to the disqualification rule. That is if one-thirds of a 
legislature party leaves it or joins another party, it amounts to a 
‘split’ and such members would not attract disqualification.  

• This proved to be an escape clause for legislators to form a group that 
amounted to one-third of the legislature party’s total strength and then cross 
over.  

• Paragraph 3, which allowed the use of a split to avoid 
disqualification for defection, was deleted by the Constitution (91st 
Amendment) Act, 2003. 

 
How foolproof is this plan? 

• It remains to be seen if the defectors will get away by using the ‘merger’ 
argument. In a recent instance, the Bombay High Court at Goa ruled in 
favour of MLAs who had defected from the Congress to the BJP in 
Goa.  

• The court noted that they satisfied the two-thirds requirement for a deemed 
merger and ruled that they were exempted from disqualification. The Congress 
has appealed to the Supreme Court. 

• The main ground of appeal is that the Court should not have 
accepted the existence of a merger, as the merger envisaged in Para 
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4 of the 10th Schedule is a two-step process under which one 
political party first merges with another, and then the legislators 
accept the merger.  

• In the absence of a merger of the parties, the mere fact that two-thirds of the 
MLAs cross over to the other party does not save them from disqualification. 

• In a similar case in Meghalaya, the Speaker recognised as a ‘merger’ the 
crossover of 12 Congress MLAs out of a total of 17 to the Trinamool Congress 
and refused to disqualify them. 

• The Supreme Court may have to adjudicate whether an actual merger is a 
condition precedent for bringing into play the ‘deemed fiction’ of a merger 
after two-thirds of a party’s legislators cross over. 

Does the 10th Schedule mean anything? 
• This brings us to the question whether the anti-defection law has been 

rendered meaningless by various events. What was introduced as a panacea for 
the menace of floor-crossing and toppling of elected regimes by engineering 
defections has proved largely ineffective in many cases.  

• Recent instances give an idea of the various ploys adopted by parties, 
legislators and Speakers to either evade the law against defection or to achieve 
partisan political ends. 

• The most common these days is for a ruling party with a big majority to poach 
the main Opposition parties without any regard for the anti-defection law. 
When the aggrieved party moves for disqualification, Speakers choose not to 
act, thus formalising the defection. 

• In Manipur, for instance, seven Congress MLAs joined the BJP 
shortly after the 2017 Assembly election and one of them became a 
Minister too. However, the Speaker did not act on petitions to disqualify the 
Minister for over two years.  

• In January 2020, the Supreme Court directed the Speaker to 
dispose of the matter within four weeks. As the Speaker passed no order 
even long after the deadline, the Court invoked its extraordinary 
powers to remove T. Shyamkumar Singh, the Minister concerned, 
from the Cabinet and barred him from entering the Assembly.  
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• Opposition members have crossed over to the ruling party in Andhra Pradesh 
and Telangana in large numbers in recent years, but did not suffer 
disqualification. 

• In Karnataka, in 2010, a group of BJP rebels against then Chief Minister B. 
S. Yeddyurappa met the Governor to express their resentment against his 
continuance in office and sought a ‘constitutional process’ to be initiated.  

• The Speaker subsequently disqualified them on the ground that their action in 
meeting the Governor amounted to voluntarily giving up their membership.  

• However, the Supreme Court ultimately set aside their disqualification on 
procedural grounds — they were not given sufficient time to file their replies 
and were not given advance copies of material relied upon by the Speaker. 

• In an attempt to capitalise on this precedent, a group of AIADMK MLAs 
revolted against Chief Minister Edappadi K. Palaniswami in 2017 and met the 
Governor seeking a similar ‘constitutional process’ against him.  

• The Speaker disqualified 18 MLAs for ‘voluntarily giving up membership’ of 
the party which had fielded them as candidates. However, the Madras High 
Court by a 2:1 majority, upheld the disqualification.  

• Though facts were similar to the developments in Karnataka, the High Court 
was of the view that there was nothing unreasonable or perverse in the 
Speaker coming to the conclusion from the MLAs’ conduct that they were 
seeking to topple the regime. 

• In 2019, one saw the spectacle of some members submitting resignation letters 
to escape disqualification proceedings, while the Speaker questioned the 
voluntariness and motive behind the resignations. ‘Defection through 
resignation’ became a thing suddenly.  

• The Supreme Court ultimately ruled that the Speaker has the 
authority to verify if a resignation is voluntary and genuine, but it is 
constitutionally impermissible for the Speaker to take into account 
extraneous factors while considering the resignation. In other 
words, once it is clear that a member is resigning out of free will, 
the Speaker is bound to accept it. 
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• As defections continue unabated and Speakers refrain from acting on these 
developments based on their political loyalties, there is a strong case to reform 
the anti-defection law. 

• Redefining the merger clause, shifting the adjudicatory power from 
the Speaker to some other credible authority and even dispensing 
wholly with the law are measures that jurists have suggested. 

• Some believe that the anti-defection law should be scrapped as it enslaves 
members to their party line, prevents them from representing their 
constituents and the people, and violates their freedom of expression. 

 
 
.

All the best 
JAI HIND 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



17 

Easy to PICK UPSC “PT” DNA 

  

Class explanation- mind map 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



18 

Easy to PICK UPSC “PT” DNA 

  

 



19 

Easy to PICK UPSC “PT” DNA 

  

 
 



20 

Easy to PICK UPSC “PT” DNA 

  

 
 


