
 
 

 

Introduction 

Surrogacy is the term used where a woman bears a child for another woman. The surrogate 

must be healthy, have a low risk for complications during any pregnancy that occurs and be 

willing, after delivery, to give the baby to the genetic parents from whose egg and sperm it 

was conceived. 

The advent of new Assisted Reproductive Technology (ART) has changed nature of 

surrogacy from altruistic to commercial.  The main reason for India‟s dominance in 

commercial surrogacy is low cost because the usual fee is around $25,000 to $30,000 in India 

which is around 1/3rd of that in developed countries like the USA. The other reasons are 

large number of women willing to engage in surrogacy, top-notch private healthcare, English-

speaking providers, business climate that encourages the outsourcing of Indian labor, world-

famous tourist destinations, and the total absence of government regulation. In India, 

Surrogacy is well developed in Gujarat especially in Anand District and Gujarat contributes 

more than 40% of surrogacy industry in India. 

Techniques 

Artificial Insemination: Under this technique, sperm of intended father is placed into 

surrogate mother uterus using artificial means to avoid the complexity of sexual intercourse.  

In Vitro Fertilization: Under this technique, an embryo is implanted into womb of surrogate 

mother to develop their genetic baby. 

An embryo might contain egg or sperm of intended parents, donated egg/sperm with 

sperm/egg of intended parent and both donated egg and sperm. 

Issues  

 Poor Remuneration: The woman, who is carrying a baby, generally get very less 

remuneration and large share is taken by ART clinics.   

 Gender Selection: Surrogacy is generally involves gender selection which itself 

illegal in India. If it is a girl child then in many cases surrogate mother either left with 

baby or get poor remuneration as compared to previously decided. Many ART clinics 

on the name of surrogacy illegally running sex determination and abortion industry. 

 



 
 

 

 Legal Loopholes: At present, there is no law in place to regulate the surrogacy and 

related issues in India. The surrogacy is governed by guidelines of Indian Council of 

Medical Research (ICMR) and by judgments of High or Supreme Court. As no law is 

in place, surrogate mothers can‟t claim their rights from courts or other authority and 

suffer due to this. 

 

 Woman Health: The women health is a serious issue in surrogacy. In India, health 

got little importance as ART clinics generally ignores regular medical check up, no 

proper food, no special hostels for pregnancy time or generally had very poor 

conditions staying home to live in.   

 

 Ethical Issue: Surrogacy leads to commoditization of the child, breaks the bond 

between the mother and the child, interferes with nature and leads to exploitation of 

poor women in developing countries. 

 

 International Issue: International Surrogacy involves bilateral issues, where the laws 

of both the nations have to be at par/uniformity else the concerns and interests of 

parties involved will remain unresolved. Many times citizenship issues arise due to 

lack of information on laws of both the countries.  

Features of the Surrogacy (Regulation) Bill, 2019 

 It provides for constitution of surrogacy boards at the national as well as state levels 

to ensure effective regulation. 

 It seeks to allow ethical altruistic surrogacy to the intending infertile Indian married 

couple between the age of 23-50 years for female and 26-55 years for male. 

 Only Indian couples who have been legally married for at least 5 years would be 

allowed to opt for surrogacy. 

 It makes it mandatory for the couple to obtain a certificate of essentiality and also a 

certificate of eligibility before going ahead with surrogacy. It also provides that 

intending couples should not abandon the child born out of surrogacy under any 

condition. 

  



 
 

 

What are the issues related to Surrogacy (Regulation) Bill 2019?  

Currently, Surrogacy in India is legitimate because no Indian law prohibits surrogacy. 

However, Surrogacy (Regulation) Bill 2019 seeks to prohibit commercial surrogacy and 

provide only for Altruistic surrogacy.  

Altruistic surrogacy includes contracting a „close relative‟ as a surrogate by a heterosexual 

married couple who have been childless for five years of their marriage. However, the Bill 

lacks the definition of the „close relative‟. 

Altruistic surrogacy vs commercial surrogacy: 

Commercial surrogacy involves an agreement, which includes monetary compensation to the 

surrogate mother along with medical expenses associated with the pregnancy. Altruistic 

surrogacy focuses on providing no monetary compensation to the surrogate mother. 

 The Bill specifies that the intending couples should be married Indian couples. There is no 

mention of Non-Resident Indians working or studying abroad who may want to come back 

home to have a baby. 

 Exclusionary: The Bill leaves out a lot of people who might want to have a baby through 

surrogacy, including unmarried couples, homosexual couples and single men and women. 

 Having a child is a basic human right. Declaration of Human Rights 1948 says, inter alia, 

that “men and women of full age without any limitation due to race, nationality or religion 

have the right to marry and found a family”. 

 The Judiciary in India also has recognized the reproductive right of humans as a basic right. 

 If the reproductive right is basic constitution right then the right to have a child through 

surrogacy should also be a basic constitutional right. 

Way Forward 

The Surrogacy (Regulation) Bill 2019 cements the ban on commercial surrogacy, but it fails 

to effectively tackle the larger social, physical, psychological, emotional and economic issues 

that continue to challenge the welfare and safety of both the surrogate mother and the child.  



 
 

 

Just the removal of the commercial aspects in the current surrogacy arrangements does not 

remove the chances of exploitation. So the rights of surrogate mother and child born must 

comprehensively be formulated, along with that ART must be regulated thoroughly. 


