
 
 

 

 

 

 

 

 

 

 

 

Introduction 

Preventive Detention Law: Under Jammu & Kashmir Public Safety Act, 1978, a person is 

taken into custody to prevent him or her from acting in any manner that is prejudicial to the 

security of the state or the maintenance of public order. Period of Detention: Up to 2 years. 

Enforcement Detention order is passed either by Divisional Commissioner or the District 

Magistrate. Challenging the Detention the only way the administrative preventive detention 

order can be challenged is through a habeas corpus petition filed by relatives of the detained 

person. The High Court and the Supreme Court have jurisdiction to hear such petitions and 

pass a final order seeking quashing of the PSA. However, if the order is quashed, there is no 

bar on the government passing another detention order under the PSA and detaining the 

person again. There can be no prosecution or any legal proceeding against the official who 

has passed the order. 

Preventive Detention Law: 

Types of detention? 

 

 Punitive detention: It is a punishment for illegal acts done. 

 Preventive detention: It is imprisonment of a person beforehand to prevent possible 

commitment of crime. Preventive detention thus is action taken on grounds of suspicion that 

some wrong actions may be done by the person concerned. 

Structure 

Explain J&K Public Safety Act. 

Explain Preventive Detention Law  

Way Forward 

Context 

This is an all-encompassing directive – 

you have to debate on paper by going 

through the details of the issues concerned 

by examining each one of them. 

Explain why it is Draconian? 



 
 

 

 Under Article 22(3) of the constitution states. 

 A detainee under preventive detention can have no right of personal liberty 

guaranteed by Article 19 or Article 21. 

What are the safeguards provided in the constitution to prevent indiscriminate use 

Preventive Detention? 

Time limit: Firstly, a person may be taken to preventive custody only for 3 months at the first 

instance. If the period of detention is extended beyond 3 months, the case must be referred to 

an Advisory Board. The period of detention may be extended beyond 3 months, only on 

approval by the Advisory Board. 

Knowing the grounds: Secondly, the detainee is entitled to know the grounds of his 

detention. The state however may refuse to divulge the grounds of detention if it is in the 

public interest to do so (which leaves scope for arbitrary action on the part of the authorities). 

Why is it often referred to as a “draconian” law? 

 Right from the beginning, the law was misused widely, and was repeatedly employed 

against political opponents by consecutive governments until 1990. After the 

emergence of militancy, the J&K government frequently invoked the PSA to crack 

down on separatists. 

 In August 2018, the Act was amended to allow individuals to be detained under the 

PSA outside the state as well. 

 The detaining authority need not disclose any facts about the detention “which it 

considers to be against the public interest to disclose”. 

 The terms under which a person is detained under PSA are vague and include a broad 

range of activities like “acting in any manner prejudicial to the security of the State” 

or for “acting in any manner prejudicial to the maintenance of public order”. 

 The vagueness provided in the act gives unbridled powers to the authorities. The 

detainees, therefore, are effectively debarred from contesting the legality of their 

detention. 

 PSA does not provide for a judicial review of detention. To checkmate the J&K High 

Court orders for release of persons detained under the act the state authorities issue 

successive detention orders. This ensures prolonged detention of people. 

  



 
 

 

Way Forward 

To sum up the circumstances around the Preventive Detention laws of the country, it can be 

said that definitely the intentions of enacting such a law is to prevent the anti-social elements 

from causing hindrances in the society which might lead to harmful effects on lives of 

citizens, but these laws have to be applied with utmost care and precaution so as to avoid any 

controversy. These laws directly affect the fundamental rights and freedoms of people who 

are guaranteed by the primary source of law and the complexities arising out of the 

irresponsible implementation of these laws can consume a lot of time of the judiciary and life 

of the person so detained. 

 


